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Reasons to retain CON regulation 

 

Ensures continued strength and 

credit-worthiness of North 

Carolina's health care market 
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 NCDHSR "Financial Condition of Hospitals & CCRCs"  

Medical Care Commission Quarterly Meeting, June 30, 2012  
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  OUTSTANDING DEBT 

 

 As of June 30, 2012, the Commission has closed 423 

revenue bonds, notes and leases.  The total authorized 

principal amount of all such financings was 

$18,805,396,052 and the total outstanding principal 

amount of all such financings as of June 30, 2012 was 

$7,456,353,735 excluding financings that have been 

refunded. 
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NC Medical Care Commission   

"Health Care Facilities Finance Act Annual Report," June 30, 2012 
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Health Care providers in these states and 

geographic regions benefit from a combination 

of strong demographic and economic trends, 

favorable payer environments, and the presence 

of strong Certificate of Need regulation.  Two 

states in particular, Virginia and North Carolina, 

stand out when comparing their characteristics 

and hospital ratings to other states in the 

country. 
 
 

Moody's Investors Service, 2004 
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Reasons to retain CON regulation 

 

 Regardless of election outcome, 

health care providers continue to 

operate under tremendous 

uncertainty with ACA implications 
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Cuts Anticipated over Next 10 Years 
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Charlotte Observer 

April 21, 2012 

  

 

Transparency & Accountability 
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Reasons to retain CON regulation: 
Transparency & Accountability 

CON applicants must report existing and proposed levels 

of service to charity care recipients, Medicare/Medicaid 

recipients and bad debt. 

Applicants required to provide audited financials which will 

contain their charity care, bad debt figures and charity care 

policies. 

Access by medically underserved groups (specifically 

Medicare/Medicaid recipients) is used as a comparative 

factor in competitive CON reviews. 

Applicants must materially comply with the 

representations in their CON applications. 
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Reasons to retain CON regulation: 
Transparency & Accountability 

 Example from CON application filed by Forsyth Medical Center in  

 May 2012: 

 1. What amount of charity care did the facility provide to patients during the last full 

 fiscal year?  
   $79,663,814 in Charity Care which was 12.48% of net revenue 
 

2.  Does this amount include bad debt?    
   No 

  If so, what amount is bad debt?  
   $19,294,332 in bad debt, which was 3.02% of net revenue 
 

3.  Provide an estimate of the amount of charity care that will be provided in each of 

 the first two fiscal years of operation for the project.  
   In Project Year 1, $92,379,006 in Charity Care, which is 12.25% of net revenue   

   In Project Year 2, $97,053,384 in Charity Care, which is 12.48% of net revenue 

   

4.  Does this amount include bad debt?  
   No 

  If so, what amount is bad debt?   
   In Project Year 1, $22,373,913 in bad debt, which is 3.02% of net revenue  

   In Project Year 2, $23,506,033 in bad debt, which is 3.02% of net revenue 
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Improvements Implemented Since 2011 

 NCHA facilitated agreed- 

 upon clarification of CON  

 exemption for Academic  

 Medical Centers (Policy AC-3) 

 

 2012 SMFP includes that  

 Policy AC-3 clarification  

 

 Opportunity for  

 statutory action  
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Improvements Implemented Since 2011 

 NC DHSR 

 Update on Activities  

 

 as reported to  

House Select Committee on CON  

 September 13, 2012 
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Opportunities for CON Law Improvement 

 

Reduce delays in provision of 

needed facilities and services. 
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Opportunities for CON Law Improvement 

  

Bond requirement inadequate to deter 

frivolous appeals. 

 Impossible to estimate lost revenues, jobs, 

higher construction costs resulting from 

delays, not to mention delay in needed 

services. 
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Opportunities for CON Law Improvement 
Example: Gaston Memorial Hospital 

Mount Holly  

Emergency Room Expansion 
 

Proposed in 2008 

Argued in Court of Appeals,   

 September 2011 

CON Awarded May 2012 
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In short, CMHA simply has no 'right' to be free of 

competition, and, as a result, it is not possible that 

any such right has been prejudiced by the Agency's 

approval of the CaroMont 2010 Application. 

 

CMHA's contested case in OAH appealing such 

approval…was frivolous. 

 

CMHA's contested case in OAH appealing such 

approval…was filed for purposes of delay, to prevent 

CaroMont, the approved applicant, from moving 

forward with its development of a freestanding 

emergency department in Mount Holly. 
 

Order Granting Motion for Recovery of Bond,  

Hon. Nathanial J. Poovey, 13 July 2012 
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Each RME room that CaroMont developed and 

was unneeded would result in additional 

capacity for CaroMont to attempt to take away 

volume from CHS, at a rate of approximately 

1,333 annual visits and $346,000 in annual net 

revenue per room. 

 
Affidavit, CHS Consultant 

20 June 2012 
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Opportunities for CON Law Improvement 

 

 Eliminate outdated, unenforceable 

requirements. 
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"Diagnostic Center" means a freestanding facility, program 

or provider, including but not limited to, physicians' offices, 

clinical laboratories, radiology centers, and mobile 

diagnostic programs, in which the total cost of all the 

medical diagnostic equipment utilized by the facility which 

cost ten thousand dollars ($10,000) or more exceeds five 

hundred thousand dollars ($500,000).  In determining 

whether the medical diagnostic equipment in a diagnostic 

center costs more than five hundred thousand dollars 

($500,000), the costs of the equipment, studies, surveys, 

designs, plans, working drawings, specifications, 

construction, installation, and other activities essential to 

acquiring and making operational the equipment shall be 

included.  The capital expenditure for the equipment shall be 

deemed to be the fair market value of the equipment or the 

cost of the equipment, whichever is greater. 

 
    N.C.G.S. 131E-176 (7a) 
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Opportunities for CON Law Improvement 

 Make certain decisions of the 

State Health Coordinating Council 

more transparent and accountable 

 All members appointed by Governor – not General 

Assembly 

 In recent litigation, at least 22 of 29 members were 

recognized to be employed by or affiliated with providers 

regulated under the SMFP 
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Opportunities for CON Law Improvement 

 

 SHCC's decisions not subject to 

scrutiny by the Rules Review 

Commission. 

 

 Not subject to review on appeal. 
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The proposed project shall be consistent with 

applicable policies and need determinations in the 

State Medical Facilities Plan, the need 

determination of which constitutes a determinative 

limitation on the provision of any health service, 

health service facility, health service facility beds, 

dialysis stations, operating rooms or home health 

offices that may be approved. 

 

 

 
 

 

N.C.G.S. 131E-183(a)(1) 
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Opportunities for CON Law Reform 
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The correctness, adequacy, or 

appropriateness of criteria, plans, and 

standards shall not be an issue in a 

contested case hearing. 

 
 

 

 

 
 

10A NCAC 14C .0402 
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Opportunities for CON Law Improvement 

 

 SHCC members not subject to 

State Ethics Act. 

29 



Nelson Mullins Riley & Scarborough LLP 

30 



Questions? 

Noah H. Huffstetler, III 

October 25, 2012 

Presented to the House Select Committee on Certificate of Need 

and Related Hospital Issues 


